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Respondent, T.C. Memo 2008-221, September 29, 2008

The Facts:

Ms. Gross, a widow, was predeceased by her husband in 1996. Ms. Gross was an avid
investor who purchased and sold securities. By 1998, Ms. Gross had acquired a sizeable
portfolio of publicly traded securities.  Due to her husband’s death and considering her 
own mortality, Ms. Gross had begun considering ways to preserve her portfolio for her
two grown daughters. Ms. Gross settled on a family limited partnership when one of her
daughters declined to serve as trustee. Ms. Gross believed this to be the best option as it
would encourage her daughters to work together and learn from her experience while she
maintained control of the partnership’s assets as the sole general partner.  After several 
meetings and discussions with her daughters, on July 15, 1998, Ms. Gross and her
daughters agreed to form a FLP. In addition to the agreement, the basic terms of the
partnership were agreed upon and were as follows:

-Each would contribute a small amount of cash to the Partnership ($100 from Ms.
Gross and $10.00 each from her daughters);
-Ms. Gross would retain ultimate control over the management of the partnership
as the sole general partner and majority owner, including the authority to make
decisions regarding sales, purchases and other dispositions of partnership assets;
-Ms. Gross would retain exclusive discretion concerning timing and amounts of
distributions;
-The daughters would not be able to transfer their interests without the consent of
Ms. Gross;
-The daughters could not withdraw from the partnership and were not entitled to a
return of their original capital contribution;
-The daughters could not force a partnership dissolution;
-Each partner’s interest in the partnership would be based on the amount of her 
contribution of capital.

On July 15, 1998, Ms. Gross filed a certificate of limited partnership for “Dimar
Holdings, L.P.” with the state of New York Department of State.  Ms. Gross also caused 
notice of formation to appear in New York newspapers and on October 14, 1998, caused
an affidavit of publication to be filed with the New York Department of State.
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Ms. Gross’ daughters each contributed checks in the amount of $10.00 to the partnership 
on July 31, 1998, and Ms. Gross contributed a check for $100.00 on November 16, 1998.
Beginning in October of 1998 and continuing through December 4, 1998, Ms. Gross
transferred ownership of stock shares from her name to the partnership, and recorded
each transaction in a notebook titled “Dimar”.  On December 15, 1998, the fair market 
value of the portfolio was $2,158,646 and the value of all Dimar assets was $2,158,766.
(with the $120 difference being the original capital contributions of Ms. Gross and her
daughters). Ms. Gross filed a tax return for the partnership for 1998, showing it had
begun operating as of July 15, 1998.

On or before December 15, 1998, Ms. Gross and her daughters executed a document
styled “Limited Partnership Agreement of Dimar Holdings L.P.” which cemented the 
original agreement reached in July of 1998. Also, at this meeting, Ms. Gross and her
daughters executed “Deed of Gift” documents indicating that Ms. Gross was transferring
a 22.25-percent limited partnership interest to each daughter. Ms. Gross filed the
appropriate gift tax return for the transfer of the limited partnership interests which
indicated that the value of the 22.25% limited partnership interests gifted was $312,500
(and was derived using a total valuation discount for lack of control and lack of
marketability of approximately 35%).

The Arguments:

The IRS argued that the limited partnership interests transferred to Ms. Gross’ daughters 
were actually indirect gifts of securities and that the correct value of each indirect gift
was $480,299. In defense of their argument, the IRS expert claimed that the formation of
Dimar did not occur until December 15, 1998, the same day the transfers were made,
because the limited partnership agreement was not finalized until that date. In addition,
the IRS expert argued that while securities were placed into the partnership beginning in
October of 1998, since no partnership was established, they could not have been
contributed to an entity that did not exist. In support of its argument, the IRS relied on a
schedule attached to the Form 709 which included a list of Dimar securities under the
heading “Securities Contributed to the Partnershipon 12/15/98”

Ms. Gross argued that according to New York law, the partnership had been formed the
date of the filing of the certificate of limited partnership, July 15, 1998. Ms. Gross
further contended that even if Dimar was not qualified as a limited partnership until
December 15, 1998, it would have been a general partnership under New York law as of
July 15, 1998. Ms. Gross also argued that all securities had been transferred to the
partnership no later than December 4, 1998, and the schedule attached to the Form 709
was only for illustrative purposes of the partnerships holdings.

The Findings:

After consideration of New York law and both parties’ arguments, the Court concluded 
that Dimar had in fact been established on July 15, 1998. In addition, the Court
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concluded that that the evidence was convincing that Ms. Gross had transferred securities
into Dimar from October through December 4, 1998, and that all transfers had been
completed prior to the transfer of limited partnership interests to her daughters on
December 15, 1998.

In response to the argument that the transfer of limited partnership interests was actually
an indirect gift of securities, the Court reviewed the Estate of Jones v. Commissioner and
Shepard v. Commissioner. The Court also reviewed indirect gifts under the step
transaction method and reviewed Holman v. Commissioner. The Court determined that
because Ms. Gross made a series of contributions to Dimar and received increasing
partnership interests in return, all of which were reflected in her capital account, while
not enhancing the capital accounts of her daughters, Ms. Gross made gifts of partnership
interests to her daughters and not indirect gifts of securities. In regard to the step
transaction, the Court concluded that the step transaction would not cause the Court to
change the order of the transaction because 11 days had passed between the transfer
conclusions and the interests being gifted and the Dimar securities were mostly, if not all,
common shares of well known companies.

Parting Thoughts:

In this case, the IRS stipulated to a combined minority and lack of marketability discount
of 35% IF it was determined that the gifts were not an indirect gift. I guess they thought
that their odds were pretty good on this one but upon closer analysis, I believe that the
facts clearly supported the taxpayer and ultimately this was a good decision by the Tax
Court. Another victory in the support of FLPs that own marketable securities with a total
valuation discount again being approximately 35%.


